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IN THE COURT OF ADDITIONAL CHIEF JUDICIAL MAGISTRATE::DHUBRI.

Case no. C.R 209 of 2017
U/s 138 of N.I. Act

Mantu Ghosh

                                                         …..Complainant

-Vs-

                                            Bablu Nunia.
                                                                                  ….. accused 

Present: Sri N. Boro, A. J. S.
          Addl. C. J.M., Dhubri.

Appearance of Advocates:
Mr. Aminur Rahman, Advocate............….........for the complainant.
Mr. U. K. Dutta, Advocate….......................for the accused-person.  

Date of Evidence : - 19-05-18, 16-08-18 05-10-18, 02-11-18 & 
    07-05-19;

Date of S.D : - 21-05-19;
Date of Argument : - 14-10-19;
Date of Judgment    : - 25-11-19.

J U D G M E N T

1. The brief facts of the prosecution case, inter-alia, is that on 16-02-17,

Mantu  Ghosh lodged  a  complaint before  the  then  ld.  Chief  Judicial

Magistrate, Dhubri, stating that  accused had taken loan of Rs.7,35,000/-

from him on 03.03.16. In order to discharge his said debt, accused issued

to complainant an A/C payee cheque for Rs.7,35,000/-  only vide cheque

No.008015 dated 03.01.17 drawn in HDFC Bank Ltd., Dhubri Branch from

A/C  no.  19791000005308  maintained  with  the  bank.  On  17.01.16,

complainant deposited the said cheque to his Banker United Bank of India,

Dhubri Branch, for collection of cheque amount. But, the said cheque was

returned to complainant by his bankers on 19-01-17 with a Return Memo of

HDFC Bank Ltd., Dhubri Branch dated 18.01.17 that the cheque could not

be  honoured  due  to  insufficiency  of  funds  in  the  account  of  accused.

Accused was duly informed about the same by complainant on the same
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day. Accused did not respond to him. Complainant approached to accused

several times regarding payment of cheque amount but, accused avoided

the matter on various pretexts. On 24.01.17, a legal notice U/s. 138(6) N. I.

Act,  1881  was  sent  to  accused  requesting  him  to  make  payment  of

Rs.7,35,000/- only in lieu of the said dishonoured cheque within 15 days.

Accused  failed  to  repay  the  said  amount  of  Rs.7,35,000/-  only  as

demanded.  Complainant  stated  that  accused  intentionally  issued  the

cheque to cheat complainant and therefore, prayed to punish accused as

per section 138 of N.I. Act.

2. On receipt of complaint, the then ld. C.J.M., Dhubri registered a case

being the C.R. case no.209 of 2017, u/s 138 N.I. Act and made over the

case  to  this  court  for  disposal.  Complainant  and  his  witnesses  were

examined  u/s  200  Cr.  P.C.  Thereafter,  on  the  basis  of  statement  of

complainant and documents furnished by him, cognizance of offence u/s

138 N.I.  Act was taken against accused. Process was issued to accused.

Accused  appeared  in  the  court  and  he  was  allowed  to  go  on  bail.  My

predecessor, read over and explained the particulars of offence u/s 138 N.I.

Act to accused. He pleaded not guilty and claimed to be tried.

3. During trial, complainant side examined four numbers of witnesses.

In view of the evidence on record, accused was examined and recorded his

statement u/s 313 of Cr PC. The plea of accused was of total denial and

wished to adduce evidence.  But,  accused could not adduce evidence in

time in spite of many times allowed in this respect. Therefore, evidence of

accused was dispensed with. I heard arguments put forwarded by learned

counsel for both sides and perused the evidence carefully.

          POINT FOR DETERMINATION IN THE INSTANT CASE IS:

(i) Whether  the  accused  drew  a  cheque  bearing  No.008015  dated

03.01.17 in  favour  of  complainant  for  Rs.  7,35,000/-  respectively  to

discharge his liability drawn in account maintained by him in HDFC Bank,

Ltd., Dhubri Branch 

DISCUSSION OF EVIDENCE, DECISION & REASONS THEREON:

4. Mantu Ghosh, complainant of this case deposing as p.w.1 stated that

accused is  well  known to  him and they maintained  very  good relation.
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Accused approached to him and asked for a loan of Rs.7,35,000/-. He gave

Rs.7,35,000/- as loan to accused on 03.03.16. In order to discharge his said

debt,  accused  issued  an  A/C  payee  cheque  for  Rs.7,35,000/-  only  vide

cheque  no.008015  dated  03.01.17  drawn  on  HDFC  Bank  Ltd.,  Dhubri

Branch  from his  A/C no.  19791000005308 maintained  with  the  bank  in

favour  of  him.   Ext.1  is  the  said  cheque  no.   008015  dated  03.01.17.

Ext.1(1)  is  signature  of  accused.  On  17.01.17,  he  deposited  the  said

cheque to his banker United Bank of India, Dhubri Branch, for collection of

the  cheque  amount.  But,  the  said  cheque  was  returned  to  him by  his

banker on 19-01-17 with a Return Memo of HDFC Bank Ltd., Dhubri Branch

dated 18.01.17 that the cheque could not be honoured due to insufficiency

of fund in the account of accused. Accused was duly informed on the same

day by  himself  but,  accused  did  not  respond  him.  Ext.2  is  said  Return

Memo.  He  approached  to  accused  several  times  regarding  payment  of

cheque amount but, accused avoided the matter on various pretexts. On

24.01.17, a legal notice U/s. 138(6), N.I.  Act,  1881 was sent to accused

requesting him to make payment of Rs.7,35,000/- only in lieu of the said

dishonoured  cheque  within  15  days.  But,  accused  failed  to  repay

Rs.7,35,000/- as demanded. Ext.3 is said notice dated 24.01.17. Ext.4 is

the  Postal  Receipt  dated  24.01.17.  Ext.5  is  Acknowledgement  Card.

Ext.5(1) is the signature of accused. He is an income tax assesse and he

has pecuniary capacity to advance loan to accused. Ext.6 is income tax

return verification for the assessment year 2014-15. Ext.7 is income tax

return verification for the assessment year 2015-16. Ext.8 is income tax

return  verification  for  the  assessment  year  2016-17.  In  his

cross-examination, p.w.1 stated that he has no any license with regard to

giving  money  as  loan.  He  denied  that  he  had  given  accused  only

Rs.20000/- as loan and not Rs.7,35,000/-. He denied that he had taken 3

blank cheques from accused at the time of giving loan. He returned one

cheque and said accused two others had lost. Accused lodged a case on

the allegation that he had lost his two cheques and four dalil. His father

was a Police man. Accused lodged a complaint case against him before the

Court with regard to this allegation. He denied that the incident of taking
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Rs.7,35,000/- from him by accused is false, accused had taken Rs.20,000/-

and he returned it. 

5. Anupama Ghosh (p.w.2) stated that complainant Montu Ghosh is her

husband.  Her  husband  and  accused  maintained  very  good  relation.

Accused approached to her husband and asked for a loan of Rs.7,35,000/-.

Her  husband  gave  Rs.7,35,000/-  to  accused  as  loan  on  03.03.16.

Thereafter, p.w.-2 stated in the same line as has been stated by p.w.-1 in

his evidence. In her cross-examination p.w.2 stated that her husband does

transaction  of  money  and  has  a  shop.  Her  husband  has  license  for

transaction  of  money.  Today,  her  husband  has  not  brought  the  license

before  the Court.  Accused lodged a  case  before  the Thana against  her

husband on the allegation of lodging false case against him under N.I. Act.

She denied that accused had only taken Rs.20,000/- from her husband as

loan and the same was returned already to her husband.

6. Nittya  Gopal  Dutta  (p.w.3)  knows  complainant  and  accused  well.

They had good terms. On 02.03.16., complainant told him that accused had

asked loan of Rs.7,35,000/- from him and asked him to remain present on

in his house 03.03.16., at about 3 p.m. to witness delivery of said amount

in cash to accused. Accordingly, on 03.03.16., at about 3 p.m., he went to

house of  complainant  and found accused and complainant  were talking

each  other.  After  his  arrival,  complainant  delivered  an  amount  of

Rs.7,35,000/- to accused as loan. Accused told complainant that he would

repay  the  said  loan  amount  to  complainant  by  cheque  to  which

complainant agreed.  In the month of January/2017, he came to know from

complainant that accused, in order to discharge his said debt, had issued

an A/C payee cheque for  Rs.7,35,000/-  only  drawn on HDFC Bank  Ltd.,

Dhubri  Branch  from his  account  maintained with  the bank  in  favour  of

complainant. He learnt from complainant that he had deposited the said

cheque to his banker United Bank of India, Dhubri Branch, for collection of

the  cheque  amount.  But,  the  said  cheque  was  dishonoured  due  to

insufficiency of fund in the account of accused. Complainant informed the

matter to accused but, he did not respond to complainant.  Complainant

also approached to accused several times regarding payment of cheque
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amount but in vain.  He knows from complainant that  he issued a legal

notice to accused requesting him to make payment of Rs.7,35,000/- in lieu

of  the  said  dishonoured  cheque.  But,  accused  failed  to  repay  the  said

amount of  Rs.7,35,000/-  till  date.  In  his  cross-examination,  p.w.3 stated

that there is a business relation in between him and informant. He denied

that  he  was  not  present  at  the  time of  transaction  of  money  between

informant and accused. He denied that accused does not know him and

accused has seen him today only. He denied the other suggestions made

by ld. Counsel for accused.

7. Jay  Shankar  Bhattacharjee  (p.w.4)  stated  that  he  has  come  to

depose after receiving summon from the Court. He brought cheque register

along with him. 19791000005308 account number belongs Bablu Nunia,

under Dhubri HDFC Bank, Dhubri Branch.  Ext.1 was sent to the United

Bank, Dhubri Branch, on 18.01.17 due to insufficiency of money. They gave

ext.-1 along with Return Memo. As per Return Memo (Ext.2), the cheque

was returned due to absence of money in the account and the same was

not operating. Ext.2(1) is signature of Operation Manager named Pranjit

Sharma, which he knows. Ext.9 is Cheque Return Register.  Ext.10 is the

relevant page No.55 of Cheque Return Register (under objection).  In his

cross-examination, p.w.4 stated that Ext.1 is bearer cheque. Ext.1 is also

account  payee  cheque.  In  the  Return  Memo(ext.-2),  it  is  written  fund

insufficient + Account Dormant. The account was dormant before 18-01-17.

They do not inform their  customer now, if  their  customers do not have

sufficient  amount in  their  account.  Earlier,  they  used to  inform to  their

customers. 

8.     Thus, evidence of p.w.-1, p.w.-2 and p.w.-3 show that accused availed

Rs. 7,35,000/- from complainant as loan. P.w.-2 is wife of complainant and

p.w.-3 is business partner of complainant. P.w.-3 was present on the day of

transaction of money. The evidence of p.w.-3 shows accused received cash

Rs. 7,35,000/-from complainant. The evidence of p.w.-1 and ext.-1 indicate

that accused to discharge his debt issued cheque amounting Rs. 7,35,000/-

in  favour  of  complainant.  Complainant  could  not  encash  money  after

presentation of the cheque to his banker due to insufficiency of funds in the
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account  of  accused  maintained  in  the  HDFC  Bank,  Dhubri  branch.

Complainant  informed  verbally  and  issued  notice  to  accused  about

dishonor of cheque. Accused did not respond. During cross-examination,

defence side put suggestions that  accused had taken only Rs.  20,000/-

from  complainant  and  accused  returned  the  same  which  complainant

denied. Defence side also put suggestion that at the time of giving loan

complainant  had  taken  three  leaves  of  cheque  and  some  ‘dalil’  which

complainant denied. Complainant admitted that accused had lodged a case

against him for losing two cheque leaves and four ‘dalil’. So, accused gave

cheque to complainant and signature on cheque are not disputed fact. The

disputed fact is that accused did not take Rs. 7,35,000/- from complainant

and  only  took  Rs.  20,000/-.  But,  the  evidence  of  p.w.-3  support  that

accused  took  Rs.  7.35,000/-  from  complainant.  There  is  no  doubt  that

complainant  duly  presented  the  cheque  to  his  banker  for  collection  of

money and he could not get money due to insufficiency of funds in the

account  of  accused  which  proved  by  p.w.-4.  Accused  tried  to  say  that

complainant  had  bounced  one  of  the  cheque  of  two  cheques  which

complainant did not return to him. Cross-examination of p.w.-4 shows that

account of accused was dormant prior to 18/1/2017. So, it can be said that

accused issued cheque to complainant knowing the fact that his account

was  dormant  and  no  funds  in  his  account.  Accused  failed  to  adduce

evidence in support of his denial.    

9. In view of the above discussion of evidence and observation made

therein, I am of the opinion that complainant side has proved the offence

u/s 138 of N.I. Act against accused beyond all reasonable doubt. The case

is well within limitation period. Therefore, accused is convicted for offence

u/s 138 N.I. Act.

10.    Now, whether the accused is entitled to the benefit of provision of

Probation of Offenders Act. The fact that accused availed loan amount of

Rs.  7,35,000/-  from  complainant  and  issued  cheque  in  favour  of

complainant in spite of knowing that he was not operating his account, I

am  not  inclined  to  believe  that  accused  is  entitled  to  the  benefit  of

provision of Probation of Offenders Act. Considering all aspect, accused is
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sentenced to undergo simple imprisonment for one year and to pay fine of

Rs. 10 lakhs. In default of fine amount, further simple imprisonment for six

months.  Fine  amount  if  realized  be  given  to  complainant  as  token  of

compensation. Bail bond stands in favour of accused person is extended for

another period of six months in view of section 437A of Cr PC.

11. Accordingly,  this  case  is  disposed  of  on  contest.  Judgment  is

prepared and pronounced in open court. Given under my hand & seal of

this court on this 25th day of November, 2019 at Dhubri.

                                    Addl. C.J.M, Dhubri.
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   A   P P E N D I X

1. PROSECUTION WITNESS:-PW- 1 Mantu Ghosh, (Complainant),

  PW- 2 Anupoma Ghosh, 

  PW- 3 Nittya Gopal Dutta,

  PW- 4  Jay Shankar Bhattacharjee,

2. PROSECUTION EXHIBITS:-Ext.1 is the said cheque No.  008015 

                                 dated 03.01.17, 

              Ext.1(1) is the signature of accused,

   Ext.2 is the said Return Memo,

   Ext.2(1) is the signature of Operation              

   Manager named Pranjit Sharma,

   Ext.3 is said notice dated 24.01.17.

   Ext.4 is the Postal Receipt dated  24.01.17. 

   Ext.5 is the Acknowledgement Card.            

   Ext.5(1) is the signature of the accused.

  Ext.6 is the income tax return verification

   form assessment year 2014-15. 

   Ext.7 is the income tax return verification 

             form assessment year 2015-16. 

  Ext.8 is the income tax return verification

  form assessment year 2016-17. 

  Ext.9 Cheque Return Register,

  Ext.10 is the relevant page No.55 of the 

             Cheque Return Register.  

3. DEFENCE WITNESS: -       Nil.

                               Addl. C.J.M, Dhubri 


